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Maybe so, maybe not. To begin
answering this question, let’s
first dispel the notion that

there is a general insured-insurer inde-
pendent privilege1 that protects the 
confidentiality of all communications
between them. The modern rule is that,
in order to be protected from com-
pelled disclosure, the communications
must clearly fall within the ambit of
one of the traditional privileges: the

attorney-client privilege, the work prod-
uct doctrine, or the “common interest”
extension of the foregoing protections.2

ATTORNEY-CLIENT PRIVILEGE

The general rule is that the insured-
insurer relationship does not give rise to
an attorney-client relationship for privi-
lege purposes.3 In determining whether
the privilege applies to a particular com-
munication, courts typically adopt one
of two analyses. Under the majority4 or
broad5 view, communications pertaining
to the insured’s potential liability cov-
ered by the policy—an important quali-
fication—are protected by the privilege
because they are deemed to be made in
connection with the legal defense of a
claim that the insurer is required to 
provide under the terms of the policy.6

Under the minority and narrow view,
“there is no per se attorney-client 

privilege in insured-insurer communica-
tions,”7 but instead, the privilege applies
only if the communication has been
made for the purpose of seeking legal
advice with respect to the insured’s
defense—again an important qualifica-
tion—“and under circumstances in
which the insured has a reasonable
expectation of confidentiality.”8

The qualification is significant in both
rules because, when the purpose of the
communication is obtaining, verifying,
or disputing denials of coverage, many
courts refuse to apply the attorney-client
privilege.9 The reason for the distinction
between the willingness to entertain a
privilege in cases in which the insured is
seeking a legal defense and the denial 
of the privilege in cases in which there 
is a coverage dispute is that, in cases in
which coverage is contested, the insured
and insurer are adverse.

Thus, the clearest case for the attor-
ney-client privilege is in the context of a
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tions with the insurer? Aren’t these documents protected from disclosure? 
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liability insurance policy in which the
insurer has agreed to defend and
indemnify the insured, without a reser-
vation of rights,10 and has engaged an
attorney to represent the interests of
both the insured and the insurer.11 In
cases in which there is no duty to
defend under the policy and both the
insurer and the insured have retained
separate counsel, such as in the case of
many casualty insurance policies12 or
directors and officers (“D&O”) liability
policies,13 it is more difficult to sustain
the privileges. One court has expressly
rejected the claim that the D&O policy
is sufficiently analogous to a general 
liability policy so as to warrant applica-
tion of the privilege.14

WORK PRODUCT DOCTRINE

Generally stated, the work product
doctrine protects from disclosure any
document or other tangible evidence
prepared by the party or the party’s

attorney in anticipation of litigation15 or
for use at trial, unless there is a show-
ing of substantial need and undue hard-
ship.16 Opinion work product, such as
insured counsel’s analysis of the facts
and the legal issues arising in the claim
against the insured,17 may be subject to
a higher standard.18

The decisive issue is not whether a
document would be work product in
the insured’s hands but whether trans-
mission of the insured’s admittedly pro-
tected work product to the insurer
constitutes a waiver of the protection.
As distinguished from the attorney-
client privilege, the general rule is that
a party does not waive the protections
afforded by the work product doctrine
by transmission or disclosure of the
work product to a third party unless
doing so substantially increases the
opportunity for adversaries or potential
adversaries to obtain the documents.19

Whether a waiver occurs under this
standard depends on a number of fac-
tors, including whether the insurer is
deemed an adversary or a potential
adversary. Most courts find that the
intended adversary is the opposing
party in the underlying action, and
thus, there is no waiver by providing
the document to the insurer.20 In cases,
however, in which the insurer has
refused to indemnify the insured at 
the time of the disclosure, some courts
will find the insurer as the adversary,
and thus the disclosure can constitute 
a waiver.21

“COMMON INTEREST” EXTENSION OF
THE ATTORNEY-CLIENT/WORK
PRODUCT PRIVILEGES

The answer to these “waiver” prob-
lems can be in the common interest/
joint defense doctrine.22 Under this rule,
clearly applicable to the work product
doctrine and probably applicable to the
attorney-client privilege,23 confidential
communications disclosed to a third
party represented by separate counsel
are protected from discovery when the
parties engage in a common legal enter-
prise and the communications are part
of an ongoing and joint effort to set up
a common defense strategy.24

THE DECISIVE ISSUE IS
NOT WHETHER A
DOCUMENT WOULD BE
WORK PRODUCT IN THE
INSURED’S HANDS BUT
WHETHER TRANSMISSION
OF THE INSURED’S
ADMITTEDLY PROTECTED
WORK PRODUCT TO THE
INSURER CONSTITUTES A
WAIVER OF THE
PROTECTION.
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Communications between an insured
and its insured may fall within this
rule.25 For example, in Sawyer v.
Southwest Airlines,26 the common inter-
est doctrine was held to protect com-
munications between a defendant and
its liability insurer who was obligated
to defend the insured in the underlying
action.27 The court in Lectrolarm
Custom Systems, Inc. v. Pelco Sales,
Inc.,28 similarly applied the doctrine to
communications relating to the claims
and defenses in the underlying lawsuit,
because as to these claims and defenses
the insured and the insurer shared a
“commonality of interest” despite a
reservation of rights.29

Other courts have declined to apply
the common interest doctrine to
insured-insurer communications, basing
their decisions on a variety of factors
individual to those cases: the absence
of evidence of the existence of a joint
defense effort,30 the fact that the insurer
has no duty to defend the insured,
thereby precluding them from being
considered coparties to the underlying
litigation,31 or the fact that the insured
and its insurer are engaged in actual 
or potential litigation with respect to
coverage issues.32

With little consistency or predictabil-
ity in the application of these privileges
and protections, insureds and insurers
should take steps to protect themselves:
• If warranted by the circumstances,

enter into a common interest or joint
defense agreement between the
insured and insurer as to the defense
of the underlying claims.

• If there has been a reservation of
rights or denial of coverage by the
insurer, be very cautious in the disclo-
sure of privileged communications. 

• If there are coverage issues, hire 
separate counsel to handle coverage
discussions with the carrier so that
coverage communications (on which
there may be adversity) will not be

confused with liability issues (on
which there are common interests).

• Keep informed on the status of the
law on this issue in the applicable
jurisdiction.

• Draft all insured-insurer communica-
tions with utmost care.    
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